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he federal Center for Medicare and
Medicaid Services released regulations
clarifying
uncertainty under the Emergency Medical
Treatment and Active Labor Act (EMTALA).
This law, passed by Congress in 1986, seeks to

issues of dispute or

prevent “patient dumping” in hospiral
emergency rooms and imposes harsh sanctions
against hospitals and physicians that fail to
honor its requirements. The revised regulations
November  10.

Interpretative guidelines, when issued, will

became effective on
further clarify the practical impact of the revised
regulations. Under the revised regulations,
EMTALA is triggered by an individual who is
not a patient ‘coming to the emergency
department,” a term that includes four settings:

The hospital’s “dedicated emergency
department,” defined to any
department or facility whether on or off the
hospital’s main campus that: 1) is licensed as an
emergency department; 2) is held out to the
public as providing emergency medical care; or
3) provided at least one-third of its outpatient
visits for the treatment of emergency medical

include

conditions during the previous calendar year.

“Hospital property other than a
dedicated emergency department,” defined to
mean the entire hospital campus, including the
parking lot, sidewalk, and driveway but
excluding buildings not part of the hospital such
as physician offices, rural health centers, skilled
nursing facilities or other entities that
participate separately under Medicare, as well as
restaurants, other nonmedical
facilities.

shops, or

A ground or air ambulance owned and
operated by the hospital. EMTALA, however,
does not come into play if the hospital-owned
ambulance is operating consistent with
community-wide EMS protocol that directs

transport to another facility.

A ground or air ambulance not owned by
the hospital but on hospital property.
EMTALA is not applicable, however, if the
hospital, upon contract, informs the ambulance
that it is in diversionary status and directs
transport to another facility unless the hospital
had the resources to accept another emergency
or the ignores  the
diversionary status and transports the individual
to the hospital’s property.

patient ambulance

Setting, alone, does not trigger EMTALA.
The individual or someone on the individual’s
behalf must request examination and treatment
for a medical condition if presenting in the
dedicated ED or for an emergency medical
condition if on hospital property other than a
dedicated ED; if no request, EMTALA comes
into play if the individual’s medical condition is
such that a prudent layperson observer would
believe that the individual needs emergency
examination or treatment. In ambulance
settings, EMTALA is applicable if the individual
is being transported for examination and
treatment in the hospital emergency
department. EMTALA does not apply to
patients who develop an emergency medical
condition while an inpatient or outpatient.

“On-call requirements.” EMTALA
requires hospitals to maintain an on-call list of
physicians but does not require physicians to
serve on call. Rather, the revised regulations
direct an on call list “that best meets the needs
of the hospital’s patients ... in accordance with
the resources available to the hospital.” No two
hospitals are alike. EMTALA has
recognized that the character of emergency
services will vary from hospital to hospital based
upon their capabilities. The same can be said
abourt an on-call physician list. A physician on
the call list, however, bears potential liability
under EMTALA if the physician does not

long




respond to call. In addition, the hospital
must have written policies and procedures
that explain how the hospital will respond in
the event a particular specialty is not
available on call or the on-call physician
cannot respond due to circumstances beyond
the physician’s control. Similarly, such
policies must establish the hospital’s ability
to meet the needs of patients with emergency
medical conditions in the event the hospital
permits its on-call physicians to schedule
elective surgeries while on-call or permits on-
call physicians to have simultaneous call
duty.

Prior  authorization. = EMTALA
prohibits hospitals from delaying medical
screening and necessary stabilization
treatment to inquire about insurance status
or method of payment. The hospital may
seck prior insurance authorization affer the
medical screening and concurrent with
stabilizing  treatment  underway;  if
authorization results in a denial, stabilizing
treatment must continue. The hospital may
register the patient so long as screening and
treatment are neither delayed nor
discouraged. A physician or non-physician
practitioner may contact the individual’s
physician regarding medical treatment so
long as screening and stabilizing treatment
are not inappropriately delayed.

EMTALA and the Medicare
conditions of participation (CoPs) for
hospitals. The revised EMTALA rules clarify
that once the patient is admitted as an
inpatient, EMTALA no longer applies, but
the CoPs do. The Medicare CoPs generally
require written policies and procedures of the
medical staff for appraisal of emergencies,
initial ~treatment, and transfer when
appropriate.
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